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NOTICES 


FEDERAL  TRADE  COMMISSION 

[  16  CFR  440  ] 

HEARING  AID  INDUSTRY 

Proposed  Trade  Regulation  Rule;  Notice  of 
Proceeding 

Notice  is  hereby  given  that  the  Federal 
Trade  Commission,  pursuant  to  the  Fed¬ 
eral  Trade  Commission  Act,  as  amended, 
15  U.S.C.  41,  et  seq.,  the  provisions  of 
Part  I,  Subpart  B  of  the  Commission's 
procedures  and  rules  of  practice,  16  CFR 
1.7,  et  seq.,  and  section  553  of  Subchap¬ 
ter  n.  Chapter  5,  Title  5  of  the  U.S.  Code 
(Administrative  Procedure)  has  initi¬ 
ated  a  proceeding  for  the  promulgation 
of  a  Trade  Regulation  Rule  for  the  Hear¬ 
ing  Aid  Industry. 

In  accordance  with  the  above  notice 
the  Commission  proposes  the  following 
Trade  Regulation  Rule  and  to  amend 
Subchapter  D,  Trade  Regulation  Rules, 
Chapter  I  of  16  CFR  by  adding  a  new 
Part  440: 

PART  440 — PROPOSED  TRADE  REGULA¬ 
TION  RULE  FOR  THE  HEARING  AID 
INDUSTRY 

Sec. 

440.1  Preamble. 

440.2  Definitions. 

440.3  Form  and  manner  of  making  re¬ 

quired  disclosures  in  television,  ra¬ 
dio  and  print  advertisements. 

440.4  Buyer’s  right  to  cancel. 

440.5  Leases  or  rentals. 

440.6  Seller  may  grant  greater  rights. 

440.7  Selling  techniques. 

440.8  Prohibited  representations  concern¬ 

ing  hearing  aid  sellers. 

440.9  Prohibited  representations  concern¬ 

ing  hearing  aids. 

440.10  Advertising  representation*  that 

must  be  qualified. 

440.11  Required  disclosures  concerning  tel¬ 

ephone  options. 

440.12  Necessary  steps  to  insure  compliance 

with  this  Part. 

440.13  Record  maintenance  and  retention. 

440.14  Effect  on  prior  Federal  Trade  Com¬ 

mission  actions  and  on  State  laws 
and  ordinances  of  State  political 
subdivisions. 

Authority:  38  Stat.  717,  as  amended  (15 
U.S.C.  41,  et  seq.) 

§  440.1  Preamble. 

In  connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  mar¬ 
keting,  or  distribution  of  hearing  aids  in 
or  affecting  commerce,  as  “commerce” 
is  defined  in  the  Federal  Trade  Com¬ 
mission  Act,  it  is  an  unfair  and  decep¬ 
tive  act  or  practice  and  an  unfair 
method  of  competition  within  the  mean¬ 
ings  of  sections  5  and  12  of  that  act  for 
any  seller  to  fail  to  comply  with  the  fol¬ 
lowing  provisions  of  this  Part. 

§  440.2  Definitions. 

For  the  purposes  of  this  Part  the  fol¬ 
lowing  definitions  shall  apply: 

(a)  ", Hearing  aid.”  Any  wearable  in¬ 
strument  or  device  designed  for,  offered 
for  the  purpose  of,  or  represented  as 
aiding  persons  with  or  compensating  for 
impaired  hearing. 

(b)  "Sale"  or  "purchase."  A  sale  or 
purchase,  or  lease  or  rental  for  a  period 


of  more  than  30  calendar  days,  of  a 
hearing  aid  to  a  member  of  the  consum¬ 
ing  public. 

(c)  “ Seller  "  Any  person,  partnership, 
corporation,  or  association  engaged  in 
the  sale,  lease  or  rental  of  hearing  aids, 
or  any  employee,  agent,  salesperson 
and/or  representative  of  same,  whether 
made  to  a  “buyer”  or  to  another  “seller.” 

(d)  "Buyer."  Any  person,  partnership, 
corporation,  or  association  assuming  a 
financial  obligation  in  connection  with  a 
“sale,”  either  for  its  personal  use  or  for 
the  use  of  a  person  on  whose  behalf  the 
financial  obligation  is  assumed. 

(e)  “ Purchase  price"  The  total  price 
paid  or  to  be  paid  for  a  hearing  aid,  in¬ 
cluding  all  interest  charges,  taxes,  and 
charges  for  services  rendered  in  connec¬ 
tion  with  a  sale;  Provided  however.  That 
“purchase  price”  shall  not  include  the 
pro  rata  portion  of  any  charges  for 
services : 

(1)  When  such  charges  are  separately 
stated  in  the  contract  for  sale;  and 

(2)  When  the  “buyer”  has  been  given 
the  option  of  not  purchasing  such  serv¬ 
ices;  and 

(3 )  When  such  services  have  been  ren¬ 
dered  prior  to  the  date  of  the  buyer’s 
exercise  of  his  right  to  cancel  under 
§  440.4. 

(f)  “ Represent ”  or  “ representation .” 
Any  direct  or  indirect  statement,  sug¬ 
gestion  or  implication,  including  but  not 
limited  to  one  which  is  made  orally,  in 
writing,  pictorially,  or  by  any  other 
audio  or  visual  means,  or  by  any  com¬ 
bination  thereof,  whether  made  in  an 
advertisement  or  otherwise. 

(g)  “ Advertisement ”  or  "advertising.” 
Any  written  or  verbal  statement,  illus¬ 
tration,  or  depiction,  other  than  a  label 
or  in  the  labeling,  which  is  designed  to 
effect  the  sale  of  any  hearing  aid,  or  to 
create  interest  in  the  purchase  of  any 
hearing  aid,  whether  the  same  appears 
in  a  newspaper,  magazine,  leaflet,  cir¬ 
cular,  mailer,  book  insert,  catalog,  sales 
promotional  material  other  literature, 
billboard,  public  transit  card,  point-of- 
purchase  material,  or  in  a  radio  or  tele¬ 
vision  broadcast  or  in  any  other  media. 
“Advertisement”  or  “advertising:”  does 
not  include: 

(1)  Signs  which  only  identify  the 
name  of  a  seller  and  are  located  at  the 
seller’s  place  of  business;  or 

(2)  A  listing  in  a  telephone  directory 
which  gives  only  the  seller’s  name,  ad¬ 
dress  and  telephone  number,  and  the 
brand (s)  of  hearing  aids  offered  for  sale; 
or 

(3)  Representations  directed  solely  to 
physicians  or  audiologists. 

(h)  "Audiologist”.  A  person  who: 

(1)  Possesses  the  Certificate  of  Cl  ini - 
oal  Competence  in  audiology  granted  by 
the  American  Speech  and  Hearing  As¬ 
sociation  (ASHA) ;  or 

(2)  Meets  the  educational  and  exper¬ 
ience  requirements  for  ASHA  certifica¬ 
tion  in  audiology  and  has  successfully 
completed  the  examination  required  for 
ASHA  certification  in  audiology ;  or 

(3)  Meets  the  requirements  of  any  ap¬ 
plicable  State  law  which  defines  the  term 
“audiologist”. 


(i)  "Clearly  and  conspicuously  dis¬ 
close”  or  “clear  and  conspicuous  disclos¬ 
ure.”  Disclosing  in  a  manner  which  (or 
a  disclosure  which) : 

(1)  Can  easily  be  understood  (in  the 
case  of  television  and  print  advertising, 
also  easily  seen  and  read)  by  the  casual 
observer,  listener,  or  reader  among  mem¬ 
bers  of  the  public;  and 

(2)  Occurs  each  time  the  representa¬ 
tion  which  creates  the  requirement  for 
the  disclosure  is  made,  and  in  immediate 
conjunction  with  such  representation, 
except  that  the  disclosure  required  by 
§  440.8(a)  need  be  made  only  once,  in 
immediate  conjunction  with  the  major 
theme  of  an  advertisement  and  at  the 
outset  of  any  other  communication;  and 

(3)  Is  made  in  the  same  language, 
e.g.,  Spanish,  as  that  principally  used 
in  communicating  with  the  person(s)  to 
whom  the  disclosure  is  addressed;  and 

(4)  In  any  television  advertisement,  is 
made  in  the  manner  and  form  prescribed 
by  §  440.3(a) ;  and 

(5)  In  any  radio  advertisement,  is 
made  in  the  manner  and  form  prescribed 
by  §  440.3(b) ;  and 

(6)  In  any  print  advertisement,  is 
made  in  the  manner  and  form  prescribed 
by  5  440.3(c). 

(j)  "Used  hearing  aid.”  A  hearing  aid 
which  has  been  worn  for  any  period  of 
time  by  a  buyer  or  potential  buyer;  Pro¬ 
vided  however.  That  a  hearing  aid  shall 
not  be  considered  “used”  merely  because 
it  has  been  worn  by  a  buyer  or  potential 
buyer  as  part  of  a  bona  fide  evaluation 
conducted  bo  determine  whether  to  select 
that  particular  hearing  aid  for  that 
buyer,  if  such  evaluation  has  been  con¬ 
ducted  in  the  presence  of  the  seller  or 
a  hearing  health  professional  selected  by 
the  seller  to  assist  the  buyer  in  making 
such  a  determination. 

(k)  “ Telephone  option.”  An  option 
available  on  hearing  aids  which  enables 
the  wearer  to  hear  the  electrical  signal 
on  the  telephone  line  rather  than  the 
acoustic  signal  produced  by  the  tele¬ 
phone. 

§  440.3  Form  and  manner  of  making  re¬ 
quired  disclosure*  in  television,  radio 
and  print  advertisements. 

(a)  Disclosures  in  television  advertise¬ 
ments.  (1)  Except  for  a  disclosure  re¬ 
quired  by  5  440.8(a) ,  any  disclosure  shall 
be  made  clearly  and  conspicuously  and 
at  least  as  clearly  and  conspicuously  as 
any  representation  which  creates  a  re¬ 
quirement  for  such  disclosure. 

(2)  Except  for  a  disclosure  required  by 
5  440.8(a)  or  5  440.10(a)  (which  shall  be 
made  simultaneously  in  the  audio  and 
video  portions  of  the  advertisement) ,  any 
disclosure  shall  be  made  in  the  same  por¬ 
tion  (audio  or  video)  of  the  advertise¬ 
ment  in  which  the  representation  which 
creates  the  requirement  for  the  disclo¬ 
sure  is  made. 

(3)  The  video  portion  of  any  disclo¬ 
sure  shall  contain  letters  of  sufficient  size 
bo  that  it  can  be  easily  seen  and  read 
on  all  television  sets,  regardless  of  the 
picture  tube  size. 

(4)  The  video  portion  of  any  disclosure 
shall  contain  letters  of  a  color  and  shade 
that  readily  contrast  with  the  back- 
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ground,  and  the  background  shall  con¬ 
sist  of  only  one  color  or  shade. 

(5)  No  other  sounds,  including  music, 
shall  occur  during  the  audio  portion  of 
any  disclosure. 

(6)  The  video  portion  of  any  disclosure 
shall  appear  on  the  screen  for  a  sufficient 
duration  to  enable  it  to  be  completely 
read  by  the  viewer. 

(b)  Disclosures  in  radio  advertise¬ 
ments.  Except  in  connection  with  §  440.8 
(a),  any  disclosure  in  any  radio  adver¬ 
tisement  shall  be  made  clearly  and  con¬ 
spicuously,  and  at  least  as  clearly  and 
conspicuously  as  the  representation 
which  creates  the  requirement  for  such 
disclosure.  No  other  sounds,  including 
music,  shall  occur  during  the  disclosure. 

(c)  Disclosures  in  print  advertise¬ 
ments.  Except  in  connection  with  §  440.8 
(a),  any  disclosure  in  any  print  adver¬ 
tisement  shall  be  made  clearly  and  con¬ 
spicuously  and  at  least  as  clearly  and 
conspicuously  as  the  representation 
which  creates  the  requirement  for  such 
disclosure. 

tSee  §  440.2(1) .] 

§  440.4  Buyer’s  right  to  cancel. 

(a)  A  seller  shall  include  in  every 
receipt  or  contract  pertaining  to  a  sale, 
in  immediate  proximity  to  the  space  re¬ 
served  for  the  signature  of  the  buyer,  or 
on  the  first  page  if  there  is  no  space  re¬ 
served  for  the  signature  of  the  buyer,’ 
a  clear  and  conspicuous  disclosure  of  the 
following  specific  statement  in  all  capital 
letters  of  no  less  than  twelve  point  bold 
face  type  of  uniform  font  and  in  an 
easily  readable  style: 

THE  BUYER  HAS  THE  RIGHT  TO  CANCEL 
THIS  PURCHASE  OR  RENTAL  FOR  ANY 
REASON  AT  ANY  TIME  PRIOR  TO  MID¬ 
NIGHT  OF  THE  30TH  CALENDAR  DAY 
AFTER  RECEIPT  OF  THE  HEARING  AID(S) . 
SEE  THE  ATTACHED  “NOTICE  OF  BUYER'S 
RIGHT  TO  CANCEL"  FOR  AN  EXPLANA¬ 
TION  OF  THIS  RIGHT. 

(b)  A  seller  shall  furnish  each  buyer, 
at  the  time  such  buyer  assumes  any 
financial  obligation  with  respect  to  the 
purchase,  a  completed  form  in  duplicate, 
captioned  “Notice  of  Buyer’s  Right  to 
Cancel,”  which  shall  contain  in  no  less 
than  ten  point  type  (twelve  point  bold 
face  type  for  words  in  the  “Notice  of 
Buyer’s  Right  to  Cancel”  which  appear 
below  entirely  in  capital  letters)  of  uni¬ 
form  font  and  in  an  easily  readable  style, 
a  clear  and  conspicuous  disclosure  of  the 
following  specific  statements  in  the  fol¬ 
lowing  format.  A  copy  of  such  completed 
form  shall  be  retained  by  the  seller  in 
accordance  with  §  440.13(a)  (2). 

Notice  op  Boyer’s  Right  To  Cancel 

This  notice  is  for  the  buyer  and  each  per¬ 
son  who  has  assumed  a  financial  obligation 
on  the  buyer’s  behalf:  YOU  HAVE  THE 
RIGHT  TO  CANCEL  THIS  PURCHASE  OR 
RENTAL.  Here  Is  Information  on: 

Your  right  to  cancel. 

How  to  cancel, 

What  happens  If  you  cancel,  and 

Other  things  you  should  know. 
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YOUR  RIGHT  TO  CANCEL. 
Any  time  before  the  end  of  - 


(30  calendar  dayB  from  the  date  you  received 
the  hearing  aid(s) ) 

you  can  cancel  this  purchase  or  rental  for 
any  reason  and  get  most  of  your  money  re¬ 
funded.  If  you  purchased  or  rented  two  or 
more  hearing  aids  in  this  transaction,  you 
can  cancel  your  purchase  or  rental  of  any 
or  all  of  them.  Upon  cancellation,  the  seller 
can  keep  the  following  cancellation  charges: 

$ _  (for  30  days  rental,  for  each 

cancelled  hearing  aid) 

$ _  (for  each  custom  ear  mold  made 

for  the  cancelled  hearing  aid(s) ) 

$ _ (for  batteries) 

No  other  cancellation  charges,  penalties  or 
fees  are  legal.  However,  the  seller  can  keep 
the  charges  for  any  lease  or  rental  period 
which  ran  prior  to  this  transaction. 

If,  before  the  end  of _ 


(30  calendar  days  from  the  date  you  received 
the  hearing  aid(s) ) 

the  seller  substitutes  any  other  hearing 
aid(s)  for  the  one(s)  you  originally  pur¬ 
chased  or  rented,  then  the  seller  is  required 
to  provide  you  with  a  new  “Notice  of  Buyer’s 
Right  to  Cancel”  and  an  additional  30  day 
period  in  which  you  can  cancel  the  pur¬ 
chase  or  rental  of  the  substitute  hearing 
ald(s) .  The  seller  is  not  entitled  to  keep  any 
of  the  cancellation  charges  listed  above  when 
such  a  substitution  is  made,  but  you  will 
have  to  pay  the  additional  cost  involved  If  a 
more  expensive  hearing  aid  Is  being  substi¬ 
tuted.  If  you  cancel  the  purchase  or  rental 
of  the  substitute  hearing  ald(s),  the  seller 
can  keep  only  the  cancellation  charges  listed 
above. 

HOW  TO  CANCEL. 

To  cancel  this  purchase  or  rental,  your 
cancellation  must  be  actually  delivered  to  the 
seller  or  postmarked  no  later  than  the  end  of 


(30  calendar  days  from  the 
date  you  received  the 
hearing  aid(s)) 

You  may  cancel  by  giving  the  seller  any  form 
of  written  notice  of  your  cancellation,  so 
long  as  you  make  it  clear  to  the  seller  that 
you  are  cancelling  and,  If  you  received  the 
hearing  aid  at  your  home,  whether  you  want 
the  seller  to  pick  it  up  there.  If  you  wish, 
you  may  use  the  “Cancellation  Notice”  form 
provided  at  the  end  of  this  notice  Keep  a 
copy  of  your  cancellation  notice  for  your 
records. 

WHAT  HAPPENS  IF  YOU  CANCEL. 

The  seller’s  responsibilities  if  you  cancel 
are  as  follows:  Within  15  calendar  days  after 
the  date  of  your  written  cancellation  notice 
he  must: 

(1)  Actually  return  to  you  anything  you 
traded  In  on  the  cancelled  hearing  aid(s) 
(including  your  old  hearing  ald(s));  and 

(2)  Cancel  all  financial  obligations  you 
assumed,  as  part  of  the  purchase  or  rental, 
to  cover  the  purchase  or  rental  of  the  can¬ 
celled  hearing  aid(s);  and 

(3)  Cancel  all  security  interests  (such  as 
a  mortgage)  which  were  created  In  your 
property,  as  part  of  the  purchase  or  rental, 
to  cover  the  purchase  or  rental  of  the  can¬ 
celled  hearing  aid(s) ;  and 

(4)  Refund  all  payments  you  made  to¬ 
ward  the  purchase  or  rental  price  of  the  can¬ 
celled  hearing  ald(s),  less  the  cancellation 
charges  listed  In  this  notice  and  the  charges 
for  any  lease  or  rental  period  which  ran 
prior  to  this  transaction. 

Your  responsibilities  If  you  cancel  are  as 
follows: 


(1)  If  you  picked  up  the  hearing  aid  at 
the  seller’s  place  of  business,  then  you  must 
return  It  there,  either  by  actually  delivering 
It  or  by  having  it  postmarked  (you  must  pay 
the  postage)  no  later  than  7  calendar  days 
from  the  date  of  your  written  notice  of 
cancellation;  or 

(2)  If  the  hearing  aid  was  delivered  to 
your  home,  then  you  have  a  choice  of  what 
to  do: 

(i)  You  may  return  the  hearing  aid  to  the 
seller’s  place  of  business,  either  by  actually 
delivering  it  or  by  having  It  postmarked  (you 
must  pay  the  postage)  no  later  than  7 
calendar  days  from  the  date  of  your  written 
cancellation  notice,  or 

(11)  If  you  notified  the  seller  that  you  will 
make  the  hearing  aid  available  at  your  home, 
you  must  do  so.  Then,  if  the  seller  does  not 
pick  it  up  within  20  calendar  days  from  the 
date  of  your  notice,  you  may  keep  It. 

OTHER  THINGS  YOU  SHOULD  KNOW: 

The  seller  is  entitled  to  receive  a  cancelled 
hearing  aid  back  in  substantially  as  good 
condition  as  it  was  when  you  received  It. 
However,  the  seller  cannot  refuse  to  accept  a 
cancelled  hearing  aid  because  it  shows  signs 
of  normal  wear  and  tear  such  as  scratches 
on  the  casing.  Nor  can  the  seller  refuse  to 
accept  a  cancelled  hearing  aid  because  of  its 
defects,  unless  those  defects  were  caused  by 
your  mistreatment  of  it. 

To  protect  yourself  at  the  time  you  cancel, 
you  should  do  the  following:  If  you  deliver 
a  cancelled  hearing  aid  to  the  seller’s  place 
of  business  or  the  seller  picks  it  up  at  your 
home,  you  should  obtain  a  receipt  from  him. 
If  you  mail  a  cancelled  hearing  aid  to  the 
seller,  the  hearing  aid  should  be  sent  “certi¬ 
fied  mail,  return  receipt  requested.” 

If  you  cancel  but  do  not  fulfill  your  re¬ 
sponsibilities,  the  seller  will  be  entitled  to 
sue  you  for  the  fair  market  value  of  the 
cancelled  hearing  aid(s)  and  the  services 
you  have  In  fact  received. 

If  the  seller  refuses  to  honor  a  valid  exer¬ 
cise  of  your  right  to  cancel  this  purchase,  or 
does  not  fulfill  his  other  responsibilities,  you 
have  a  right  to  sue  him  to  make  him  fulfill 
all  his  responsibilities.  In  addition  to  giving 
you  a  right  to  sue  the  seller,  such  a  refusal 
or  failure  would  be  a  violation  of  a  Federal 
Trade  Commission  Rule.  Such  violations 
should  be  reported  promptly  to  the  Federal 
Trade  Commission,  Washington,  D.C.  20580. 

The  granting  of  this  right  to  cancel  does 
not  deprive  you  of  any  of  the  other  rights 
given  to  buyers  under  the  law.  Nor  does  it 
limit  any  rights  you  have  concerning  war¬ 
ranties  made  by  the  seller  or  provided  by 
law. 


Cancellation  Notice* 


To: 


(Date  of  cancellation) 
(Seller) 


(Seller’s  address) 

I  hereby  cancel  my  purchase  or  rental  of 
the  hearing  aid(s)  which  I  received  on 

(Date  you  received  the  hearing  aid(s) ) 

(If  two  or  more  hearing  aids  were  pur¬ 
chased  or  rented  at  the  same  time,  the  buyer 
must  check  the  appropriate  box  so  that  the 
seller  will  know  how  much  of  the  purchase  or 
rental  is  being  cancelled) 

I  am  cancelling  the  purchase  or  rental 
of: 

□  both  hearing  aids 

□  the  hearing  aid  for  my  left  ear 

□  the  hearing  aid  for  my  right  ear 

□  other  (explain) 
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(7/  you  received  the  cancelled  hearing 
aid(s)  at  your  home  and  you  want  the 
seller  to  pick  It  (them)  up  there,  then  check 
this  bos:  □) 


(Buyer’s  signature) 


(Buyer’s  address) 

*If  you  do  not  use  this  form  you  may  still 
provide  written  notice  to  the  seller  by  any 
other  means,  as  long  as  you  make  it  clear 
to  the  seller  that  you  are  cancelling  and,  if 
you  received  the  hearing  aid  at  your  home 
but  you  cannot  or  do  not  want  to  return  it 
to  the  seller's  place  of  business,  that  the 
seller  should  pick  up  the  hearing  aid  at  your 
home. 

(c)  Before  furnishing  copies  of  the 
“Notice  of  Buyer’s  Right  to  Cancel”  to 
the  buyer,  a  seller  shall  complete  both 
copies  of  each  such  notice  by  entering: 

(1)  The  date  which  is  “30  calendar 
days  from  the  date  on  which  the  buyer 
received  the  hearing  aid(s)  ”,  in  each  of 
the  three  blanks  provided  for  it.  If  the 
seller  does  not  or  cannot  know  the  exact 
date  on  which  the  buyer’s  receipt  of  the 
hearing  aid(s)  will  take  place,  then  the 
appropriate  blanks  shall  be  completed  so 
as  to  reasonably  insure  that  the  30  cal¬ 
endar  day  period  does  not  begin  to  run 
before  receipt  by  the  buyer  has  actually 
taken  place;  and 

(2)  The  cancellation  charges  allowed 
under  §  440.4(g)  (1) ;  and 

(3)  The  seller’s  full  name  and  address 
(in  the  “Cancellation  Notice”  form) ; 
and  . 

(4)  The  date  the  buyer  received  the 
hearing  aid(s)  (in  the  “Cancellation  No¬ 
tice”  form) .  If  the  seller  does  not  or  can¬ 
not  know  the  exact  date  on  which  the 
buyer’s  receipt  of  the  hearing  aid(s)  will 
take  place,  then  the  date  of  receipt  by 
the  buyer  shall  be  estimated  so  as  to 
reasonably  insure  that  it  does  not  pre¬ 
cede  the  actual  receipt  of  the  hearing 
aid(s). 

(d)  A  seller  shall  not  include  in  any 
contract  or  receipt  any  confession  of 
judgment  or  any  waiver  of  any  of  the 
rights  to  which  the  buyer  is  entitled 
under  this  Part,  including  but  not  limited 
to  the  buyer’s  right  to  cancel  the  sale  in 
accordance  with  the  provisions  of  §  440.4. 

(e)  At  the  time  the  buyer  purchases  a 
hearing  aid,  a  seller  shall  inform  him 
orally  of  the  existence  of  the  buyer’s  right 
to  cancel. 

(f)  A  seller  shall  not  misrepresent  in 
any  manner  the  buyer’s  right  to  cancel; 
nor  shall  the  seller  make  any  representa¬ 
tion  or  perform  any  act  or  practice  which 
in  any  way  negates,  contradicts,  detracts 
from  or  is  inconsistent  with  a  full  under¬ 
standing  or  a  proper  exercise  of  such 
right  to  cancel. 

(g)  A  seller  shall  honor  any  valid  no¬ 
tice  of  cancellation  by  a  buyer  and  with¬ 
in  15  calendar  days  after  the  date  of  such 
notice: 

( 1 )  Refund  all  payments  made  toward 
the  purchase  price  of  the  cancelled  hear¬ 
ing  aid(s),  less  any  lease  or  rental 
charges  applied  as  payments  toward  the 
purchase  price  of  the  cancelled  hearing 
aid(s)  and  only  those  “cancellation 
charges”  which  are  properly  set  forth  in 
the  “Notice  of  Buyer’s  Right  to  Cancel” 


as  required  by  §  440.4(c)  and  are  within 
the  following  limits : 

(1)  f Following  are  two  mutually  ex¬ 
clusive  formulas  for  the  “cancellation 
charge”  for  30  days  rental] 

(A)  Alternative  1.  The  cancellation 
charge  for  30  days  rental  for  each  can¬ 
celled  hearing  aid  shall  not  exceed  the 
total  of  <15  plus  5  percent  of  the  pur¬ 
chase  price  (excluding  any  “cancella¬ 
tion  charges”  for  any  custom  ear  mold  or 
batteries ) . 

(B>  Alternative  2.  The  cancellation 
charge  for  30  days  rental  shall  not  ex¬ 
ceed  the  sum  of  $30  per  cancelled  hear¬ 
ing  aid  or  10  percent  of  the  purchase 
price  (excluding  any  “cancellation 
charges”  for  any  custom  ear  mold  or  bat¬ 
teries),  whichever  is  the  lesser.  This  $30 
maximum  shall  be  adjusted  annually 
after  the  effective  date  of  this  part  to  ac¬ 
count  for  the  annual  percentage  adjust¬ 
ment  in  the  United  States  City  Average 
All  Items  Consumer  Price  Index  (1967= 
100)  published  by  the  Bureau  of  Labor 
Statistics  of  the  United  States  Depart¬ 
ment  of  Labor.  1116  computation  of  this 
annual  adjustment  shall  be  as  follows: 
The  Index  for  the  month  in  which  this 
part  becomes  effective  shall  be  the  Base 
Index.  The  Index  for  that  same  month 
in  subsequent  years  shall  be  divided  by 
this  Base  Index  and  the  result  of  that 
division  shall  be  multiplied  by  the  sum 
of  $30  to  arrive  at  the  maximum  which 
shall  obtain  until  the  publication  of  the 
Index  in  the  next  subsequent  year. 

(ii)  The  cancellation  charge  for  any 
custom  ear  mold  and  a  30  day  supply  of 
batteries  shall  not  exceed  twice  the  ac¬ 
tual  cost  of  such  ear  mold  and/or  bat¬ 
teries  to  the  seller  or  the  seller’s  regular 
selling  price  for  such  ear  mold  and/or 
batteries,  whichever  is  the  lesser.  In  com¬ 
puting  the  actual  co6t,  all  rebates,  dis¬ 
counts.  and  any  other  similar  allowances 
provided  to  the  seller  must  be  considered; 
and 

(2)  Return  any  goods  or  property 
traded  in  on  the  cancelled  hearing 
aid(s) ,  in  substantially  as  good  condition 
as  when  they  were  received  by  the  seller; 
and 

(3)  Take  all  action  necessary  or  appro¬ 
priate  to  terminate: 

(i>  All  financial  obligations  assumed 
by  the  buyer  as  part  of  this  transaction 
to  cover  the  purchase  of  the  cancelled 
hearing  aid(s) ;  and 

(ii)  All  security  interests  created  in 
connection  with  this  transaction  to  cover 
the  purchase  of  the  cancelled  hearing 
aid(s). 

(h)  If,  within  30  calendar  days  from 
the  buyer’s  receipt  of  a  purchased  hear¬ 
ing  aid,  a  seller  substitutes  another  hear¬ 
ing  aid  for  the  originally  purchased  one, 
the  seller  shall  treat  such  a  substitution 
as  a  “sale”  of  a  hearing  aid  for  the  pur¬ 
poses  of  §  440.4  by  providing  each  buyer 
with  a  new  “Notice  of  Buyer’s  Right  to 
Cancel”  and  an  additional  30  calendar 
day  period  in  which  to  cancel.  The  can¬ 
cellation  charges  set  forth  in  the  sub¬ 
sequent  “Notice  of  Buyer’s  Right  to 
Cancel”  shall  remain  the  same  as  those 
indicated  in  the  original  “Notice  of  Buy¬ 
er’s  Right  to  Cancel.” 


(i)  The  provisions  of  paragraphs  (a) 
through  (h)  of  this  section  shall  not  ap¬ 
ply  to  a  sale : 

(1)  Made  pursuant  to  a  written  rec¬ 
ommendation  of  a  specific  hearing  aid, 
by  serial  number  or  by  model,  made  by  a 
physician  or  an  audiologist  who  receives 
no  direct  or  indirect  financial  compensa¬ 
tion  from  the  seller  for  such  recommen¬ 
dation  or  for  services  rendered  in  con¬ 
nection  with  such  recommendation;  Pro¬ 
vided,  however ;  That  §  440.4 (i)  (1)  shall 
not  be  construed  to  prevent  any  physician 
or  audiologist  from  requesting  or  requir¬ 
ing  as  a  condition  of  his  referral  to  a 
seller  that  a  patient  be  offered  a  trial 
period  prior  to  a  purchase;  or 

(2)  Made  to  replace  a  damaged  or  worn 
out  hearing  aid  when  the  replacement 
hearing  aid  which  is  sold  is  identical  to 
such  damaged  or  worn  out  hearing  aid. 

§  440.5  Leases  or  rentals. 

When  leasing  or  renting  a  hearing  aid 
for  a  period  of  up  to  30  calendar  days,  a 
seller  shall : 

(a)  Limit  any  lease  or  rental  charges 
for  any  trial  period(s)  of  up  to  30  calen¬ 
dar  days  to  only  the  total  dollar  amount 
of  cancellation  charges  permitted  to  be 
retained  by  the  seller  under  §  440.4(g) 
(1) ;  and 

(b)  Clearly  and  conspicuously  disclose 
such  lease  or  rental  charges  orally  to  the 
potential  buyer  before  any  financial  ob¬ 
ligation  relating  to  the  lease  or  rental  is 
assumed  by  the  potential  buyer;  and 

(c)  Furnish  each  potential  buyer,  at 
the  time  any  financial  obligation  relating 
to  the  lease  or  rental  is  assumed  by  the 
potential  buyer,  a  form  or  contract  which 
clearly  and  conspicuously  discloses,  in 
no  less  than  ten  point  type  of  uniform 
font  and  in  an  easily  readable  style: 

(1)  The  complete  name  and  address  of 
the  lessor  or  renter;  and 

(2)  The  dates  on  which  the  trial  period 
begins  and  ends;  and 

(3)  All  lease  or  rental  charges. 

§  440.6  Seller  may  grant  greater  rights. 

The  seller  may  accord  a  buyer  greater 
or  more  extensive  rights  than  those  to 
which  the  buyer  is  entitled  under  the 
provisions  of  this  Part.  In  such  instances, 
a  seller  may  make  suitable  amendments 
in  all  appropriate  documents  to  reflect 
the  granting  of  such  rights. 

§  440.7  Selling  techniques. 

(a)  No  seller  shall  utilize  any  device 
to  demonstrate  the  performance  which 
a  consumer  can  expect  from  a  hearing 
aid,  when  the  performance  of  such  a 
device  differs  in  any  material  respect 
from  that  of  said  hearing  aid. 

(b)  No  seller  shall  visit  the  home  or 
place  of  business  of  a  potential  buyer  for 
the  purpose  of  inducing  a  sale  without 
having  obtained,  prior  to  any  such  visit, 
the  express  written  consent  of  such 
potential  buyer  to  such  a  visit.  Such 
consent  shall  clearly  and  conspicuously 
state  that  such  potential  buyer  is  aware 
that  the  seller  may  attempt  to  sell  a 
hearing  aid  during  such  a  visit. 

(c)  If  a  hearing  aid  has  been  used, 
loaned,  rented,  leased,  reconditioned,  re- 
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furbished,  repaired  or  rebuilt,  that  fact 
shall  be  clearly  and  conspicuously  dis¬ 
closed  : 

(1)  In  the  oral  sales  presentation, 
before  the  buyer  assumes  any  financial 
obligation  with  respect  to  the  purchase; 
and 

(2)  In  any  advertisement  relating  to 
such  hearing  aid;  and 

(3)  On  the  container  in  which  such 
hearing  aid  is  packaged;  and 

(4)  On  a  tag  which  is  physically  at¬ 
tached  to  such  hearing  aid. 

(d)  No  seller  shall  represent  that  a 
person  can  or  may  be  able  to  participate 
in  a  hearing  aid  testing  or  evaluation 
program  if  the  primary  and/or  ultimate 
purpose  of  such  program  is  to  sell  hear¬ 
ing  aids  to  persons  who  participate  un¬ 
less  such  purpose  is  clearly  and  con¬ 
spicuously  disclosed. 

(e)  No  seller  shall  prepare,  approve, 
fund,  disseminate  or  cause  the  dis¬ 
semination  of  any  advertisement  which, 
because  of  its  form  and/or  content,  can¬ 
not  be  easily  understood  as  being  de¬ 
signed  to  effect  the  sale  of  hearing  aids, 
or  to  create  interest  in  the  purchase  of 
hearing  aids,  by  the  audience  to  whom 
such  advertisement  is  directed. 

§  440.8  Prohibited  representations  con¬ 
cerning  hearing  aid  sellers. 

(a)  No  seller  shall  make  any  repre¬ 
sentation  to  members  of  the  consuming 
public  without  clearly  and  conspicuously 
disclosing  that  it  is  a  seller  of  hearing 
aids.  The  disclosure  requirement  of 
§  440.8(a)  will  be  satisfied  by  a  clear  and 
conspicuous  statement  of  the  name  of  the 
seller’s  business,  if  that  name  includes 
the  words  “hearing  aid  center”  or  other 
words  which  clearly  identify  that  the 
establishment  is  a  seller  of  hearing  aids. 

(b)  No  seller  shall  represent  that  it  is 
a  governmental  or  other  public  service 
establishment  or  a  nonprofit  medical, 
educational  or  research  institution  unless 
such  is  the  fact.  Such  a  representation 
is  made  by  the  use  of  names  such  as 
“hearing  center”  (but  not  “hearing  aid 
center”),  “hearing  institute,”  “hearing 
aid  institute,”  “hearing  bureau,”  “hear¬ 
ing  aid  bureau,”  “hearing  clinic,”  "hear¬ 
ing  aid  clinic,”  “speech  and  hearing 
center,”  “speech  and  hearing  aid  center,” 
and  “senior  citizen  surveys.” 

(c)  No  seller  shall  represent  that  it  or 
any  of  its  employees,  agents,  salesper¬ 
sons  and/or  representatives  is  a  physi¬ 
cian  or  an  audiologist,  unless  such  is  the 
fact.  One  example  of  a  violation  of 
§  440.8(c)  is  the  use  of  the  term  “audiolo¬ 
gist”  to  describe  one  who  is  not  an 
audiologist  as  defined  in  $  440.2(h) ;  and 

(d)  No  seller  shall  represent  that  the 
service  or  advice  or  a  physician  or  an 
audiologist  will  be  used  or  made  available 
in  the  selection,  adjustment,  mainte¬ 
nance  or  repair  of  a  hearing  aid,  unless 
such  is  the  fact. 

(e)  No  seller  shall  represent  that  it  or 
any  of  its  employees,  agents,  salespersons 
and/or  representatives  is  a  “counselor” 
or  a  “consultant.” 


§  440.9  Prohibited  representations  con¬ 
cerning  bearing  aids. 

(a)  No  seller  shall  represent  that  any 
hearing  aid  will  restore  or  help  restore 
normal  or  natural  hearing  or  will  enable 
or  help  enable  wearers  to  hear  sounds 
normally  or  naturally. 

(b)  No  seller  shall  represent  that  any 
hearing  aid  will  in  any  way  reverse,  halt, 
or  retard,  or  in  any  way  help  to  reverse, 
halt  or  retard  the  progression  of  hearing 
loss,  including  but  not  limited  to  the  use 
of  expressions  such  as  “Act  now  before 
it’s  too  late,”  “Delay  may  be  harmful,”  or 
“I  caught  your  hearing  loss  just  in  time.” 
Section  440.9(b)  does  not  prohibit,  how¬ 
ever,  a  clearly  stated  and  adequately 
qualified  representation  as  to  the  difficul¬ 
ties  which  a  consumer  may  encounted  in 
adjusting  to  a  hearing  aid  If  he  gets  out 
of  practice  in  using  his  hearing. 

(c)  No  seller  shall  represent  that  a 
hearing  aid  model  or  feature  is  new  for  a 
period  greater  than  one  year  from  the 
date  on  which  it  was  first  marketed  in  the 
United  States. 

(d)  A  seller  shall  maintain  an  ade¬ 
quate  system  for  insuring  that  all  ad¬ 
vertising  it  prepares,  approves,  funds  or 
disseminates  is  in  compliance  with 
§  440.9(c). 

(e)  No  seller  shall  represent  that  any 
hearing  aid  brand  or  model  possesses  any 
general  or  specific  feature  or  characteris¬ 
tic  or  embodies  any  concept  or  principle 
(hereinafter  referred  to  as  a  “charac¬ 
teristic”)  unless: 

(1)  Each  such  characteristic  is  clearly 
and  conspicuously  disclosed;  and 

(2)  Each  such  disclosed  characteristic 
provides  some  significant  benefit  (s)  to 
the  wearer  of  a  hearing  aid;  and 

(3)  There  is  a  clear  and  conspicuous 
disclosure  of  each  such  specific  benefit; 
and 

(4)  There  is  a  clear  and  conspicuous 
disclosure  of  the  specific  condition  (s)  un¬ 
der  which  or  the  category  or  categories 
of  hearing  aid  wearers  by  which  each 
such  disclosed  benefit  will  be  received; 
and 

(5)  At  the  time  of  making  any  such 
representation  the  seller  possesses  and 
relies  upon  competent  and  reliable  sci¬ 
entific  or  medical  evidence  which  fully 
establishes  that  each  benefit  is  signifi¬ 
cant  and  will  be  received  by  a  significant 
number  of  buyers  under  the  condition(s) 
disclosed;  Provided,  however,  That  if  a 
seller  who  is  not  a  manufacturer  de¬ 
termines  prior  to  making  a  representa¬ 
tion  that  the  representation  is  contained 
in  materials  which  he  has  received  from 
the  manufacturer,  such  seller  shall  not 
be  liable  for  failure  to  possess  and  rely 
upon  such  evidence  if  such  seller  can 
establish  that  he  neither  knew  nor  had 
reason  to  know,  nor  upon  reasonable  in¬ 
quiry  could  have  known: 

(i)  That  the  manufacturer  did  not 
possess  such  evidence;  or 

(ii)  That  the  representation  could  not 
be  substantiated  by  such  evidence;  or 


(iii)  That  the  representation  was  false; 
and 

(6)  If  the  represented  character¬ 
istic  (s)  is  (are)  compared  generally  or 
specifically  to  the  comparable  character¬ 
istic  (s)  possessed  by  any  other  hearing 
aid  brand (s)  and/or  model (s) ,  including 
but  not  limited  to  any  representation  of 
newness  (other  than  a  representation 
that  a  hearing  aid  is  not  “used”  as  de¬ 
scribed  in  §  440.2  (j) ) : 

(i)  There  is  a  clear  and  conspicuous 
disclosure  of  the  hearing  aids  with  which 
such  comparison  is  made;  i.e.,  so  that  the 
comparison  is  not  in  the  form  of  a 
dangling  comparison;  and 

(ii)  There  is  a  clear  and  conspicuous 
disclosure  of  each  particular  character¬ 
istic  with  respect  to  which  such  com¬ 
parison  is  being  made;  and 

(iii)  Each  such  compared  character¬ 
istic  provides  a  significantly  greater 
benefit  than  the  benefit  provided  by  the 
comparable  characteristic  in  the  dis¬ 
closed  hearing  aid  brand (s)  and/or 
modei(s)  with  respect  to  which  the  ad¬ 
vertised  hearing  aid(s)  is  (are)  being 
compared;  and 

(iv)  At  the  time  of  making  any  such 
representation  the  seller  possesses  and 
relies  upon  competent  and  reliable  scien¬ 
tific  or  medical  evidence  which  fully  es¬ 
tablishes  that  each  compared  character¬ 
istic  provides  a  significantly  greater 
benefit  than  the  benefit  provided  by  the 
comparable  hearing  aid  brand  (s)  and/or 
model  (s);  Provided,  however.  That  if  a 
seller  who  is  not  a  manufacturer  de¬ 
termines  prior  to  making  a  representa¬ 
tion  that  the  representation  is  contained 
in  materials  which  he  has  received  from 
the  manufacturer,  such  seller  shall  not 
be  liable  for  failure  to  possess  and  rely 
upon  such  evidence  if  such  seller  can 
establish  that  he  neither  knew  nor  had 
reason  to  know,  nor  upon  reasonable 
inquiry  could  have  known : 

(A)  That  the  manufacturer  did  not 
possess  such  evidence;  or 

(B)  That  the  representation  could  not 
be  substantiated  by  such  evidence;  or 

(C)  That  the  representation  was  false. 

(f)  For  purposes  of  $  440.9(e)  (8),  a 
general  or  unqualified  representation 
that  a  hearing  aid  is  unique,  revolution¬ 
ary  or  special  will  be  deemed  to  be  a 
comparison  to  all  other  hearing  aid 
brands  and  models;  Provided,  however. 
That  a  representation  that  a  hearing  aid 
is  revolutionary  or  special  will  not  be 
deemed  to  be  a  comparison  to  all  other 
hearing  aid  brands  and  models  if  it  is 
clearly  and  conspicuously  disclosed  that 
the  comparison  being  made  is  to  less 
than  all  other  hearing  aid  brands  and 
models. 

(g)  No  seller  shall  represent  that  a 
hearing  aid  model  is  smaller  th*n  other 
hearing  aid  models  unless,  in  addition  to 
making  all  disclosures  prescribed  by 
§  440.9(e) : 

(1)  The  quality  and  range  of  sounds 
produced  by  representative  samples  of 
such  hearing  aid  model  are  at  least  of 
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substantially  the  same  quality  and  range 
as  the  sounds  produced  by  representa¬ 
tive  samples  of  each  of  the  tlifferent 
brand(s)  and/or  model(s)  of  hearing 
aids  with  which  it  is  being  compared, 
and,  at  the  time  of  making  any  such 
representation  the  seller  possesses  and 
relies  upon  competent  and  reliable  scien¬ 
tific  or  medical  evidence  which  fully 
establishes  the  relative  quality  and  range 
of  sounds  produced  by  such  hearing  aids; 
Provided ,  however,  That  if  a  seller  who 
is  not  a  manufacturer  determines  prior 
to  making  a  representation  that  the  rep¬ 
resentation  is  contained  in  materials 
which  he  has  received  from  the  manu¬ 
facturer,  such  seller  shall  not  be  liable 
for  failure  to  possess  and  rely  upon  such 
evidence  if  such  seller  can  establish  that 
he  neither  knew  nor  had  reason  to  know, 
nor  upon  reasonable  inquiry  could  have 
known: 

(1)  That  the  manufacturer  did  not 
possess  such  evidence;  or 

(ii)  That  the  representation  could  not 
be  substantiated  by  such  evidence;  or 

(iii)  That  the  representation  was  false; 
or 

(2)  It  is  clearly  and  conspicuously  dis¬ 
closed  that  such  hearing  aid  does  not 
produce  sounds  which  are  at  least  of 
substantially  the  same  quality  and 
range  as  the  sounds  produced  by  the 
hearing  aid  brand(s)  and/or  model(s) 
with  which  it  is  being  compared. 

(h)  No  seller  shall  use  the  words  “pre¬ 
scribe”  or  “prescription”  or  any  other 
word(s)  or  expression(s)  of  similar  im¬ 
port. 

(i)  No  seller  shall  represent  that  a 
hearing  aid  which  routes  the  signal 
from  one  ear  to  the  other  ear  enables 
the  wearer  to  hear  out  of  the  ear  from 
which  the  signal  is  being  routed. 

(j)  No  seller  shall  represent,  through 
the  use  of  words  or  expressions  such  as 
“invisible,”  “hidden,”  “hidden  hearing,” 
“completely  out  of  sight,”  “conceal  your 
deafness,  “hear  in  secret,”  “unnoticed 
even  by  your  closest  friends,”  “no  one 
will  know  you  are  hard  of  hearing,” 
“your  hearing  loss  is  your  secret,”  “no 
one  need  know  you  are  wearing  a  hear¬ 
ing  aid,”  “hidden  or  out  of  sight  when 
inserted  in  the  ear  canal,”  or  by  any 
other  words  or  expressions  of  similar 
import,  that  any  hearing  aid  or  part 
thereof  is  hidden  or  cannot  be  seen,  un¬ 
less  such  is  the  fact. 

(k)  No  seller  shall  represent,  through 
the  use  of  words  or  expressions  such  as 
“no  cord,”  “cordless.”  “100  percent 
cordless,”  “no  unsightly  cord  dangling 
from  your  ear,”  “no  wires,”  “no  tell-tale 
•wires,”  or  other  words  or  expressions  of 
similar  import,  that  a  hearing  aid  can 
be  worn  without  any  visible  cord  or  wire, 
unless  such  representation  is  true  and 
it  is  clearly  and  conspicuously  disclosed 
that  a  plastic  tube  (or  similar  device) 
runs  from  the  instrument  to  the  ear,  if 
such  is  the  fact. 

(l)  No  seller  shall  represent,  through 
the  use  of  words  or  expressions  such  as 
“no  button,”  “no  ear  button,”  “no  but¬ 
tons  or  receivers  in  either  ear,”  or  other 
words  or  expressions  of  similar  import, 


that  a  hearing  aid  can  be  worn  without 
any  button  or  other  receiver  in  the  ear, 
unless  such  representation  is  true  and 
unless  it  is  clearly  and  conspicuously 
disclosed  that  an  ear  mold  or  plastic  tip 
is  inserted  in  the  ear,  if  such  is  the  fact. 

(m)  No  seller  shall  represent  that  any 
hearing  aid  can  eliminate  unwanted 
noise;  Provided,  however.  That  it  shall 
not  be  a  violation  of  §  440.9(m)  to  rep¬ 
resent  accurately  the  ability  of  a  hearing 
aid  with  a  telephone  option  to  attenuate 
acoustical  background  signals,  if  such 
is  the  fact. 

(n)  No  seller  shall  represent  that  any 
hearing  aid  can  operate  without  batter¬ 
ies,  unless  the  power  source  for  such  a 
hearing  aid  can  be  recharged  from  a 
household  electric  outlet. 

§  4441.10  Advertising  representations  that 
must  be  qualified. 

No  seller  shall  prepare,  approve,  fund, 
disseminate  or  cause  the  dissemination 
of  any  advertisement; 

(a)  Which  makes  any  general  or  spe¬ 
cific  representation  that  a  hearing  aid 
will  or  has  the  capacity  to  affect  hearing 
capability  or  hearing  quality,  unless  it  is 
clearly  and  conspicuously  disclosed  that 
many  persons  with  a  hearing  loss  will  not 
receive  any  significant  benefit  from  any 
hearing  aid;  Provided,  however.  That 
nothing  herein  shall  prohibit  a  truthful 
representation  that  hearing  aids  can 
help  many  persons  with  a  hearing  loss. 

(b)  Which  makes  any  representation 
that  a  hearing  aid  will  enable  a  person 
with  a  hearing  loss  to  distinguish  or  un¬ 
derstand  speech  sounds  in  noisy  situa¬ 
tions,  unless,  in  addition  to  the  disclosure 
required  by  §  440.10(a),  it  is  clearly  and 
conspicuously  disclosed  that  many  per¬ 
sons  with  a  hearing  loss  will  not  be  able 
to  consistently  distinguish  and  under¬ 
stand  speech  sounds  in  noisy  situations 
by  using  any  hearing  aid. 

(c)  Which  makes  any  representation 
that  a  hearing  aid  will  enable  a  person 
with  a  hearing  loss  to  distinguish  or  un¬ 
derstand  speech  sounds  in  group  situa¬ 
tions.  unless,  in  addition  to  thfe  disclosure 
required  by  §  440.10(a),  it  is  clearly  and 
conspicuously  disclosed  that  many  per¬ 
sons  with  a  hearing  loss  will  not  be  able 
to  consistently  distinguish  and  under¬ 
stand  speech  sounds  in  group  situations 
by  using  any  hearing  aid. 

(d)  Which  makes  any  representation 
that  the  use  of  two  hearing  aids,  one  in 
each  ear,  will  be  beneficial  to  persons 
with  a  hearing  loss  in  both  ears,  unless, 
in  addition  to  the  disclosure  required  by 
§  440.10(a),  it  is  clearly  and  conspicu¬ 
ously  disclosed  that  many  persons  with 
a  hearing  loss  in  both  ears  will  not  re¬ 
ceive  greater  benefits  from  the  use  of 
two  hearing  aids,  one  in  each  ear,  than 
from  the  use  of  one  hearing  aid. 

§440.11  Required  disclosures  concern¬ 
ing  telephone  options. 

(a)  No  seller  shall  prepare,  approve, 
fund  or  disseminate  any  advertisement 
which  represents  that  a  hearing  aid  has 
a  telephone  option,  unless  it  is  clearly 
and  conspicuously  disclosed  that  the 
telephone  option  will  not  work  on  all 
telephones. 


(b)  Before  a  buyer  assumes  any  finan¬ 
cial  obligation  with  respect  to  a  hearing 
aid  which  has  a  telephone  option,  a  seller 
shall  clearly  and  conspicuously  disclose 
the  limitations  of  the  telephone  option 
orally  to  the  buyer.  Such  disclosure  shall 
include  the  following  information: 

(1) A  statement  that  the  telephone  op¬ 
tion  will  not  work  on  all  telephones;  and 

(2)  A  statement  which  indicates 
whether  or  not  the  telephone  option  will 
work  on  the  telephones  in  the  seller's 
trade  area.  If  the  telephone  option  will 
work  on  some,  but  not  all,  of  the  tele¬ 
phones  in  the  seller’s  trade  area,  a  state¬ 
ment  indicating  the  types  of  telephones 
on  which  it  will  work  shall  be  included  in 
this  disclosure;  and 

(3)  A  statement  which  indicates 
whether  or  not  the  approximate  per¬ 
centage  of  telephones  in  the  seller’s  trade 
area  on  which  the  telephone  option  will 
work  is  increasing,  decreasing,  or  re¬ 
maining  about  the  same. 

§  440.12  Necessary  steps  to  insure  com¬ 
pliance  with  this  Part. 

Every  seller  shall  take  such  steps  as 
are  necessary  to  reasonably  insure  full 
compliance  with  the  provisions  of  this 
Part  by  its  employees,  agents,  salesper¬ 
sons,  and/or  representatives.  At  a  mini¬ 
mum,  such  steps  shall  include: 

(a)  Furnishing  each  employee,  agent, 
salesperson  and/or  representative  with 
a  copy  of  the  Rule  in  this  Part,  either  at 
the  time  of  its  promulgation  or  at  the 
time  their  employment  is  commenced; 
and 

(b)  Obtaining  from  each  employee, 
agent,  salesperson  and/or  representative 
a  signed  and  dated  receipt  for  the  copy 
of  the  Rule  in  this  Part  provided  in  ac¬ 
cordance  with  §  440.12(a) ;  such  receipt 
to  state  that  the  recipient  is  aware  that 
the  seller  is  required  to  and  will  take  ap¬ 
propriate  disciplinary  action  for  viola¬ 
tions  of  this  Part,  which  shall,  in  the 
event  of  willful  violations  or  repeated  vi¬ 
olations,  consist  of  the  imposition  of  a 
fine,  suspension,  or  dismissal  of  the  em¬ 
ployee,  agent,  salesperson  and/or  repre¬ 
sentative  involved;  and 

(c)  Establish  and  maintain  a  dis¬ 
ciplinary  system  which  will  include,  in 
the  event  of  willful  violations  or  repeated 
violations,  the  imposition  of  a  fine,  sus¬ 
pension,  or  dismissal  of  the  employee, 
agent,  salesperson  and/or  representative 
involved. 

§  440.13  Record  maintenance  and  reten¬ 
tion. 

A  seller  shall  maintain  accurate  and 
adequate  records  which  may  be  in¬ 
spected  by  Commission  staff  members 
upon  reasonable  notice  and  which  per¬ 
tain  to  the  activities  listed  below.  Such 
records  shall  be  retained  for  a  period  of 
no  less  than  three  years.  In  the  case  of 
records  covered  by  §  440.13(d),  the  three 
year  period  shall  commence  each  time  a 
representation  supported  by  such  rec¬ 
ords  is  made. 

(a)  All  hearing  aid  sales.  Documents 
which  must  be  maintained  and  retained 
include  but  are  not  limited  to; 

( 1 )  Copies  of  all  contracts  of  sale ;  and 

(2)  Copies  of  all  “Notices  of  Buyer’s 
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Right  to  Cancel”  provided  to  buyers  in 
accordance  with  8  440.4(b) ;  and 

(3)  Copies  of  all  cancellation  notices 
of  any  kind  received  from  buyers  ex¬ 
ercising  the  right  to  cancel;  and 

(b)  All  hearing  aid  leases  or  rentals. 
Documents  which  shall  be  maintained 
and  retained  include  but  are  not  limited 
to  copies  of  all  contracts  or  forms  pro¬ 
vided  in  accordance  with  8  440.5;  and 

(c)  All  home  sales  visits.  The  prior  ex¬ 
press  written  approval  required  for  each 
home  sales  visit  by  §  440.7(b)  shall  be 
maintained  and  retained;  and 

(d)  Substantiation  of  representations. 
Documents  which  must  be  maintained 
and  retained  include  but  are  not  limited 
to  all  evidence  required  by  88  440.9  (e) 
through  (g) ;  and 

(e)  All  steps  taken  in  accordance  with 
the  requirements  of  8  440.12. 

§  440.14  Effect  on  prior  Federal  Trade 
Commission  actions  and  on  State  laws 
and  ordinances  of  State  political  sub¬ 
divisions. 

(a)  Sellers  in  compliance  with  this 
Part  are  exempt  from  the  provisions  of 
the  Federal  Trade  Commission  Trade 
Regulation  Rule  Concerning  a  Cooling- 
Off  Period  for  Door-to-Door  Sales,  16 
CFR  Part  429. 

(b)  This  Part  shall  not  be  construed  to 
supersede  the  Trade  Practice  Rules  for 
the  Hearing  Aid  Industry,  promulgated 
July  20, 1965,  by  the  Federal  Trade  Com¬ 
mission  (16  CFR  Part  214)  except  in  the 
following  instances: 

(1)  section  440.7(c)  of  this  Part  super¬ 
sedes  Rule  14  (a)  and  (b)  (8  214.14  (a) 
and  (b)). 

(2)  section  440.8(b)  of  this  Part  super¬ 
sedes  Rule  10(a)  (8  214.10(a)). 

(3)  section  440.8(d)  of  this  Part  super¬ 
sedes  Rule  6(a)  (8  214.6(a)). 

(4)  section  440.9(h)  of  this  Part  super¬ 
sedes  Rule  6(0  (8  214.6(c)). 

(5)  section  440.9(j)  of  this  Part  super¬ 
sedes  Rule  7(a)  (8  214.7(a)). 

(6)  section  440.9(k)  of  this  Part  super¬ 
sedes  Rule  7(b)  (8  214.7(b)). 

(7)  seection  440.9(1)  of  this  Part  super¬ 
sedes  Rule  7(c)  (8  214.7(c)). 

(c)  This  Part  shall  not  be  construed  to 
supersede  any  of  the  provisions  of  any 
outstanding  Federal  Trade  Commission 
Cease  and  Desist  Orders.  The  method  for 
resolving  any  inconsistencies  between 
this  Part  and  such  Cease  and  Desist 
Orders  shall  be  by  a  petition  to  amend 
the  provisions  of  such  Orders. 

(d)  By  taking  action  in  this  area,  the 
Federal  Trade  Commission  does  not  in¬ 
tend  to  preempt  action  in  the  same  area, 
which  is  not  Inconsistent  with  this  Part, 
by  any  State,  municipal,  or  other  local 
government.  This  Part  does  not  annul 
or  diminish  any  rights  or  remedies  pro¬ 
vided  to  consumers  by  any  State  law, 
municipal  ordinance,  or  other  local  reg¬ 
ulation,  insofar  as  those  rights  or  reme¬ 
dies  are  equal  to  or  greater  than  those 
provided  by  this  Part.  In  addition,  this 
Part  does  not  supersede  those  provisions 


of  any  State  law,  municipal  ordinance,  or 
other  local  regulation  which  impose  ob¬ 
ligations  or  liabilities  upon  sellers,  when 
sellers  subject  to  this  Part  are  not  in 
compliance  therewith.  This  Part  does  su¬ 
persede  those  provisions  of  any  State 
law,  municipal  ordinance,  or  other  local 
regulation  which  are  inconsistent  with 
this  Part  to  the  extent  that  those  pro¬ 
visions  do  not  provide  a  buyer  with  rights 
which  are  equal  to  or  greater  than  those 
rights  granted  a  buyer  by  this  Part.  This 
Part  also  supersedes  those  provisions  of 
any  State  law,  municipal  ordinance,  or 
other  local  regulation  requiring  that  a 
buyer  be  notified  of  a  right  which  is  the 
same  as  a  right  provided  by  this  Part  but 
requiring  that  a  buyer  be  given  notice 
of  this  right  in  a  language,  form,  or 
manner  which  is  different  in  any  way 
from  that  required  by  this  Part.  In  those 
instances  where  any  State  law,  munici¬ 
pal  ordinance,  or  other  local  regulation 
contains  provisions,  some  but  not  all  of 
which  are  partially  or  completely  super¬ 
seded  by  this  Part,  the  provisions  or  por¬ 
tions  of  those  provisions  which  have  not 
been  superseded  retain  their  full  force 
and  effect. 

(e)  This  Part  is  not  intended  to  super¬ 
sede  any  State  law,  municipal  ordinance, 
or  other  local  regulation  which  more 
strictly  limits  the  terminology  by  which 
hearing  aid  sellers  may  legally  refer  to 
themselves. 

Statement  of  Reason  for  the 
Proposed  Rule 

It  is  the  Commission’s  purpose,  in  issu¬ 
ing  this  statement,  to  set  forth  its  reason 
for  proposing  this  Trade  Regulation  Rule 
with  sufficient  particularity  to  allow  in¬ 
formed  comment.  For  the  purpose  of 
assisting  persons  interested  in  comment¬ 
ing  on  the  Proposed  Rule,  as  well  as  the 
Commission’s  deliberations  on  the  Pro¬ 
posed  Rule,  the  Commission  invites  in¬ 
terested  persons  to  direct  their  attention 
to  the  list  of  questions  that  follow  this 
Statement  in  the  section  under  the  head¬ 
ing  of  “Invitation  to  Comment  on  the 
Proposed  Rule.”  It  should  be  emphasized 
that  this  listing  of  questions  is  solely  in¬ 
tended  to  focus  discussion  on  areas  of  im¬ 
portance  to  the  Commission’s  decision 
and  is  not  to  be  construed  as  a  limitation 
upon  the  scope,  form,  or  content  of  per¬ 
missible  comment  by  interested  parties. 
Nor  should  these  questions  be  interpreted 
as  designating  disputed  issues  of  specific 
fact.  Such  designations  shall  be  made  by 
the  Commission  or  its  duly  authorized 
presiding  official  pursuant  to  the  Com¬ 
mission’s  procedures  and  rules  of  prac¬ 
tice. 

The  Commission  has  reason  to  believe 
that  many  consumers  buy  hearing  aids 
from  which  they  do  not  receive  any  sig¬ 
nificant  benefit  or  any  significant  addi¬ 
tional  benefit  if  they  are  current  hearing 
aid  users  buying  a  second  hearing  aid  or 
a  “better”  hearing  aid.  The  commission 
has  reason  to  believe  that  there  are  sev¬ 
eral,  sometimes  interrelated,  reasons  for 


this.  With  perhaps  two  exceptions,1  the 
Commission  has  reason  to  believe  that 
prospective  hearing  aid  buyers  will  not 
be  able  to  determine  whether  they  will 
in  fact  obtain  a  significant  benefit  (or  a 
significant  additional  benefit)  from  the 
selected  hearing  aid  without  being  able 
to  wear  that  aid  in  a  representative  vari¬ 
ety  of  actual  use  situations.  The  Commis¬ 
sion  also  has  reason  to  believe  that  many 
prospective  hearing  aid  buyers  will  not  be 
able  to  determine  the  relative  importance 
to  them  of  the  advantages  and  limita¬ 
tions  of  a  hearing  aid,  or  the  nature  of 
the  experience  of  wearing  a  hearing  aid, 
without  the  opportunity  of  wearing  an 
aid  in  a  representative  variety  of  actual 
use  situations.  But  it  appears  that  many 
prospective  hearing  aid  buyers  are  not 
given  the  opportunity  to  wear  the  se¬ 
lected  hearing  aid  in  a  representative 
variety  of  actual  use  situations  prior  to 
the  purchase  of  the  selected  aid.  In  addi¬ 
tion,  the  Commission  has  reason  to  be¬ 
lieve  that  hearing  aid  consumers  are 
often  particularly  subject  to  and  the  vic¬ 
tim  of  a  wide  variety  of  selling  abuses. 
Thus  the  inherent  nature  of  hearing  loss 
and  hearing  aids,  and  the  selling  abuses 
to  which  many  hearing  aid  buyers  are 
subjected,  appear  to  result  in  many  con¬ 
sumers  purchasing  hearing  aids  from 
which  they  receive  no  significant  benefit 
(or  significant  additional  benefit) . 

The  “buyer’s  right  to  cancel”  set  forth 
primarily  in  8  440.4  of  the  Proposed  Rule, 
is  designed  to  protect  consumers  from 
this  result. 

The  Commission  has  reason  to  believe 
that  many  hearing  aid  buyers  make  their 
puchases  in  their  homes  or  places  of 
business  at  the  conclusion  of  a  sales 
visit  that  they  were  not  expecting.  There 
are  various  ways  in  which  “leads”  to 
potential  buyers  are  obtained.  The  Com¬ 
mission  is  aware  of  the  argument  that 
such  “lead”  solicitation  activities  are  nec¬ 
essary  because  many  of  those  who  need 
help  will  not  initiate  the  necessary  con¬ 
tacts  on  their  own.  Unfairness  to  con¬ 
sumers  may  easily  result  from  sales  pres¬ 
entations  of  which  consumers  have  had 
no  warning  and  for  which  they  are  fre¬ 
quently  unprepared.  In  the  past,  the 
Commission  has  dealt  with  this  matter 
by  requiring  advertisements  designed  to 
solicit  “leads”  to  disclose  that  a  sales¬ 
person  may  call  on  those  who  respond 
for  the  purpose  of  selling  a  hearing  aid.* 
In  an  effort  to  protect  consumers  and 
at  the  same  time  permit  Industry  mem¬ 
bers  to  seek  out  and  work  with  those  who 

1  When  a  professional  expert  who  is  finan¬ 
cially  Independent  of  any  seller  (either  a 
physician  or  an  audiologist)  performs  serv¬ 
ices  which,  in  the  expert’s  professional  opin¬ 
ion,  are  adequate  to  determine  which  patients 
will  in  fact  obtain  a  significant  benefit  (or 
significant  additional  benefit)  from  a  specific 
hearing  aid,  and  when  a  damaged  or  worn  out 
hearing  aid  is  being  replaced  by  an  identical 
hearing  aid. 

*  Mather  Hearing  Aid  Distributors,  78  F.T.C. 
709,  742  (1971)  and  Mountain  States  Hearing 
Service,  Inc.,  77  F.T.O.  640,  646  (1970). 
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may  need  help  but  will  not  initiate  the 
necessary  contacts,  the  Commission  pro¬ 
poses  to  utilize  the  remedy  set  forth  in 
§  440.7(b)  (express  written  consent  prior 
to  sales  visits  to  the  home  or  place  of 
business  of  a  potential  buyer)  instead 
of  the  “salesman  may  call”  remedy  uti¬ 
lized  in  the  past. 

In  addition  to  providing  for  a  “buyer’s 
right  to  cancel”  and  requiring  that  ex¬ 
press  written  consent  be  obtained  prior 
to  any  sales  visit  to  the  home  or  place  of 
business  of  the  potential  buyer,  the  Pro¬ 
posed  Rule  contains  various  rule  provi¬ 
sions  of  a  more  traditional  nature.  These 
provisions  proscribe  various  practices 
and  prescribe  various  disclosures,  in 
order  to  insure  that  consumers  have  ac¬ 
curate  and  adequate  Information  and  in 
order  to  eliminate  deception  in  the  hear¬ 
ing  aid  industry. 

The  Commission  has  determined  that 
it  has  reason  to  believe  the  above  state¬ 
ments  on  the  basis  of  information  com¬ 
piled  by  the  Commission’s  staff  during 
an  extensive  Investigation  of  the  hearing 
aid  industry.  In  the  course  of  this  investi¬ 
gation  the  Commission’s  staff  has  re¬ 
ceived  documentary  evidence  of  these 
practices  from  and  has  conducted  inter¬ 
views  with  consumer  representatives  of 
various  organizations,  consumer  interest 
groups,  members  and  representatives 
from  the  hearing  aid  industry,  physicians 
specializing  in  diseases  of  the  ear,  audi¬ 
ologists,  representatives  of  organizations 
of  hearing  health  professionals,  and  offi¬ 
cials  and  staff  members  of  Federal,  State 
and  local  government  agencies.  The  Com¬ 
mission  has  not  adopted  any  findings  or 
conclusions  of  the  Commission’s  staff.  All 
findings  in  this  proceeding  shall  be  based 
solely  on  matter  in  the  rulemaking 
record. 

Furthermore,  the  Commission  has  for 
some  years  undertaken  extensive  adjudi¬ 
cative  efforts  in  the  hearing  aid  industry. 
The  Commission,  having  reason  to  be¬ 
lieve  that  adjudication  is  Inadequate  to 
deal  with  the  consumer  protection  prob¬ 
lems  which  the  Commission  has  reason 
to  believe  exist  in  the  hearing  aid  indus¬ 
try,  undertakes  this  proposed  rule- 
making  proceeding  for  the  purposes  of 
carrying  out  the  provisions  of  section  5 
of  the  Federal  Trade  Commission  Act  by 
defining  with  specificity  certain  acts  or 
practices  which  it  has  reason  to  believe 
are  unfair  or  deceptive. 

Invitation  To  Propose  Issues  of  Specific 

Fact  for  Consideration  in  Public 

Hearings 

All  interested  persons  are  hereby  given 
notice  of  opportunity  to  propose  any  dis¬ 
puted  issues  of  specific  fact,  in  contrast 
to  legislative  fact,  which  are  material  and 
necessary  to  resolve.  The  Commission,  or 
its  duly  authorized  presiding  official, 
shall,  after  reviewing  submissions  here¬ 
under,  identify  any  such  issues  in  a  No¬ 
tice  which  will  be  published  in  the  Fed¬ 
eral  Register.  Such  Issues  shall  be  con¬ 
sidered  in  accordance  with  section  18(c) 
of  the  Federal  Trade  Commission  Act  as 
amended  by  Public  Law  93-637,  and  rules 
promulgated  thereunder.  Proposals  shall 
be  accepted  until  not  later  than  Au¬ 


gust  25,  1975,  by  the  Special  Assistant 
Director  for  Rulemaking,  Federal  Trade 
Commission,  Washington,  D.C.  20580.  A 
proposal  should  be  identified  as  a  “Pro¬ 
posal  Identifying  Issues  of  Specific 
Fact — The  Hearing  Aid  Industry,”  and 
when  feasible  and  not  burdensome,  sub¬ 
mitted  in  five  (5)  copies.  The  times  and 
places  of  public  hearings  will  be  set  forth 
in  a  later  Notice  which  will  be  published 
in  the  Federal  Register. 

Invitation  to  Comment  on  the 
Proposed  Rule 

All  interested  persons  are  hereby 
notified  that  they  may  also  submit  to  the 
Special  Assistant  Director  for  Rulemak¬ 
ing,  Federal  Trade  Commission,  Wash¬ 
ington,  D.C.  20580,  data,  views  or  argu¬ 
ments  on  any  issue  of  fact,  law  or  policy 
which  may  have  some  bearing  upon  the 
proposed  rule.  Written  comments,  other 
than  proposals  identifying  issues  of  spe¬ 
cific  fact,  will  be  accepted  until  ten  (10) 
days  before  commencement  of  public 
hearings,  but  at  least  until  August  25, 
1975.  To  assure  prompt  consideration  of 
a  comment,  it  should  be  Identified  as  a 
“Hearing  Aid  Industry  Comment,”  and, 
when  feasible  and  not  burdensome,  sub¬ 
mitted  in  five  (5)  copies. 

The  data,  views,  arguments  and  com¬ 
ments  received  concerning  the  Proposed 
Rule  and  any  Issues  related  thereto,  to¬ 
gether  with  the  transcript  of  hearings, 
will  be  available  for  examination  during 
regular  business  hours  in  the  Commis¬ 
sion’s  Division  of  Legal  and  Public  Rec¬ 
ords,  Room  130,  Federal  Trade  Commis¬ 
sion,  Washington,  D.C.  All  such  data, 
views,  arguments  and  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  matter. 

Comments  are  invited  with  respect  to 
any  aspect  of  this  proposed  rulemaking. 
Whenever  possible,  comments  should  be 
directed  at  and  should  refer  to  specific 
sections  of  the  Proposed  Rule  or  to  Issues 
related  thereto.  The  Commission  invites 
comment  particularly  with  respect  to  the 
following: 

(a)  Do  many  consumers  buy  hearing 
aids  from  which  they  receive  no  signifi¬ 
cant  benefit  (or  no  significant  additional 
benefit  If  they  are  current  hearing  aid 
users  buying  a  second  hearing  aid  or  a 
"better”  hearing  aid)  ?  Are  you  person¬ 
ally  aware  of  any  such  situations?  If  so, 
please  describe  them  in  detail. 

(b)  Is  It  necessary  for  a  prospective 
hearing  aid  buyer  to  wear  the  selected 
hearing  aid  in  a  representative  variety  of 
actual  use  situations  before  It  can  be 
determined  whether  a  significant  benefit 
(or  a  significant  additional  benefit)  will 
In  fact  be  received? 

(c)  Can  a  prospective  hearing  aid 
buyer  determine  the  relative  importance 
to  him  of  the  advantages  and  limitations 
of  a  hearing  aid  without  wearing  the 
selected  hearing  aid  in  a  representative 
variety  of  actual  use  situations? 

(d)  Can  a  prospective  hearing  aid 
buyer  determine  the  nature  of  the  ex¬ 
perience  of  wearing  a  hearing  aid  with¬ 
out  wearing  the  selected  hearing  aid  in 
a  representative  variety  of  actual  use 
situations? 


(e)  Are  many  hearing  aid  buyers  the 
victims  of  selling  abuses?  What  selling 
abuses?  Are  you  personally  aware  of  any 
hearing  aid  selling  abuses?  Will  the 
“buyer’s  right  to  cancel”  provided  by 
§  440.4  of  the  Proposed  Rule  protect  con¬ 
sumers  from  selling  abuses?  How?  Is 
there  any  other  consumer  protection 
remedy  that  will  protect  consumers  from 
selling  abuses  as  well  as  the  “buyer’s 
right  to  cancel”? 

(f)  Should  the  Proposed  Rule  exempt 
sellers  from  the  requirements  of  §  440.4 
when  a  hearing  aid  is  sold  pursuant  to  a 
written  recommendation  of  a  specific 
hearing  aid,  by  serial  number  or  by 
model,  made  by  a  physician  or  an  audiol¬ 
ogist  who  is  financially  Independent 
from  the  seller,  as  it  does  in  §  440.4 

(i)(l)? 

(g)  Should  the  Proposed  Rule  exempt 
sellers  from  the  requirements  of  §  440.4 
when  a  hearing  aid  is  sold  to  replace  a 
damaged  or  worn  out  hearing  aid  when 
the  hearing  aid  being  sold  is  identical  to 
the  hearing  aid  it  is  replacing,  as  it  does 
in  §  440.4(1)  (2)  ? 

(h)  Is  it  reasonable  to  expect  that 
physicians  and  audiologists  who  recom¬ 
mend  the  purchase  of  specific  hearing 
aids,  by  serial  number  or  by  model,  will 
look  out  for  the  best  interests  of  their 
patients  and  protect  them  from  sales 
abuses,  as  long  as  such  physicians  and 
audiologists  are  financially  independent 
from  the  sellers  to  whom  they  refer  their 
patients? 

(1)  Do  the  hearing  aid  seller  licensure 
laws  which  have  been  enacted  in  various 
States  adequately  protect  consumers 
from  sales  abuses,  so  that  the  protection 
provided  by  the  Proposed  Rule  is  not 
really  needed? 

(j)  Is  the  “Notice  of  Buyer’s  Right  to 
Cancel”  required  by  §  440.4(b)  dear  and 
adequate? 

(k)  Is  30  calendar  days  from  receipt 
an  appropriate  period  of  time  in  which 
to  expect  the  buyer  to  decide  whether 
to  cancel? 

(l)  Is  it  necessary  for  S  440.4(g)  (1)  of 
the  Proposed  Rule  to  set  maximum  limits 
on  the  “cancellation  charges”  that  the 
seller  will  be  permitted  to  retain  upon 
cancellation? 

(m)  Are  the  “cancellation  charges” 
permitted  by  S  440.4(g)  (1)  too  high  for 
consumers? 

(n)  Are  the  “cancellation  charges” 
permitted  by  S  440.4(g)  (1)  high  enough 
to  effectively  discourage  buyers  from 
canceling  unless  they  receive  no  sig¬ 
nificant  benefit  from  the  selected  hear¬ 
ing  aid?  (Or  no  significant  additional 
benefit  over  their  bid  hearing  aid  if  a 
second  hearing  aid  or  a  “better”  hearing 
aid  is  being  purchased?)  Are  they  high 
pnnpgh  to  insure  that  the  buyer  will 
make  a  good  faith  effort  to  adjust  to 
and  benefit  from  the  selected  hearing 
aid? 

(o)  Are  the  “cancellation  charges” 
permitted  by  $  440.4(g)  (1)  too  low  for 
sellers? 

(p)  Should  S  440.4(g)  (1)  (i)  be 
changed  to  permit  only  one  30  day  rental 
“cancellation  charge”  based  on  the  pur¬ 
chase  price  of  only  one  hearing  aid,  even 
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if  two  hearing  aids  (one  for  each  ear) 
are  being  cancelled,  in  order  to  dis¬ 
courage  the  sale  of  two  hearing  aids  (one 
for  each  ear)  when  only  one  (or  even 
none)  is  appropriate? 

(q)  Should  §  440.4(g)  (1)  (i)  utilize 
either  Alternative  1  or  Alternative  2  as 
the  formula  for  computing  the  maximum 
permissible  30  day  rental  “cancellation 
charge”?  Or  should  §  440.4(g)  (1)  (i) 
utilize  a  different  formula?  For  example, 
should  the  formula  be  10  percent  of  the 
purchase  price  (excluding  any  “cancella¬ 
tion  charges”  for  any  custom  ear  mold 
or  batteries)  ?  Or  should  it  be  $30,  ad¬ 
justed  annually  in  accordance  with  the 
Consumer  Price  Index? 

(r)  What  are  the  uses  of  hearing  aids 
returned  by  buyers  who  exercise  their 
right  to  cancel? 

(s)  Should  §  440.4(g)  (1)  be  amended 
to  permit  the  seller  to  retain  a  “can¬ 
cellation  charge”  in  the  amount  of  his 
actual  out-of-pocket  cost  of  having 
wiring  embedded  in  the  frames  of  eye¬ 
glasses  for  the  purpose  of  conducting  a 
signal  between  the  temples  in  CROS, 
BICROS  and  similar  types  of  hearing 
aids?  What  safeguards  would  be  needed 
to  discourage  the  unnecessary  sale  of 
such  wiring  in  eyeglass  frames? 

(t)  Should  the  “buyer’s  right  to  can¬ 
cel”  provided  by  §  440.4  of  the  Proposed 
Rule  supersede  the  FTC’s  Door-to-Door 
Sales  Rule,  in  effect  since  June  7,  1974, 
which  provides  buyers  with  the  right  to 
cancel  a  door-to-door  sale  of  a  hearing 
aid  (or  any  other  product)  selling  for 
$25.00  or  more  any  time  up  to  midnight 
of  the  third  business  day  after  the  sale 
and  receive  a  refund  of  all  of  the  pur¬ 
chase  price? 

(u)  Should  the  definition  of  “used 
hearing  aid”  in  §  440.2(j)  be  amended 
to  allow  hearing  aids  returned  by  buyers 
exercising  their  rights  to  cancel  under 
this  Part  to  be  resold  as  new  if  they 
are  reconditioned  by  the  manufacturer 
and  provided  with  a  “new  hearing  aid” 
guarantee?  What  safeguards  would  be 
needed  to  insure  honest  compliance  with 
the  limits  of  such  an  exception  in  the 
usual  meaning  of  “used”? 

(v)  Is  the  limit  on  any  lease  or  rental 
charges  for  a  trial  period  of  no  greater 
than  30  days  (provided  by  $  440.5)  nec¬ 


essary  in  order  to  protect  consumers  who 
might  otherwise  pay  more  for  a  30-day 
rental  of  a  hearing  aid  than  they  would 
have  forfeited  as  “cancellation  charges” 
if  they  had  purchased  instead  of  rented? 

(w)  Is  §  440. 7(b) ’s  requirement  that 
prior  express  written  consent  be  obtained 
prior  to  sales  visits  to  the  home  or  place 
of  business  of  a  potential  buyer  neces¬ 
sary  in  order  to  protect  consumers?  Does 
§  440.7(b)  remove  the  need  for  any  “lead 
solicitation”  to  disclose  that  those  who 
respond  may  be  visited  by  a  salesperson 
for  the  purpose  of  selling  a  hearing  aid? 

(x)  Is  it  necessary  in  order  to  protect 
consumers  for  sellers  to  be  required  to 
disclose  that  they  are  sellers  whenever 
they  make  any  representations  to  the 
public? 

(y)  §§  440.8(b) ,  440.8(c) ,  and  440.8(e) 
limit  or  prohibit  the  use  of  certain  terms 
by  sellers.  Are  these  limitations  and  pro¬ 
hibitions  appropriate?  Are  there  other 
terms  whose  use  by  sellers  should  be  lim¬ 
ited  or  prohibited? 

(z)  In  order  to  protect  consumers 
should  §  440.10(a)  require  all  hearing 
advertisements  making  performance 
claims  to  disclose  that  many  persons 
with  a  hearing  loss  (i.e.,  potential  hear¬ 
ing  aid  buyers)  will  not  receive  any  sig¬ 
nificant  benefit  from  any  hearing  aid? 
Should  §  440.10(a)  be  amended  to  pro¬ 
hibit  any  representation  that  hearing 
aids  can  help  most  of  those  who  have  a 
hearing  problem? 

(aa)  Should  §  440.10  (b)  and  (c)  be 
changed  to  require  any  advertisement 
which  makes  any  representation  that  a 
hearing  aid  will  enable  a  person  with  a 
hearing  loss  to  understand  conversation 
better  in  noisy  (or  group)  situations  to 
disclose  that  many  of  those  who  can 
benefit  from  the  use  of  a  hearing  aid  will 
still  have  difficulty  understanding  con¬ 
versation  in  noisy  (or  group)  situations? 

(ab)  Should  the  Rule  be  amended  to 
provide  that  it  would  be  an  unfair  act 
or  practice  for  a  hearing  aid  seller  to 
fail  to  inform  a  potential  buyer  of  the 
existence  and  role  of  the  physician  ear 
specialist  and  the  audiologist  prior  to 
entering  into  purchase  negotiations?  If 
so,  what  should  such  a  disclosure  say? 
To  help  focus  comment  on  this  matter, 
the  following  draft  rule  provision  has 
been  developed: 


A  seller  must  make  a  clear  and  conspicu¬ 
ous  disclosure  of  the  precise  statement  set 
forth  in  paragraph  ( 1 )  below  In  the  manner 
set  forth  In  paragraphs  (2)  and  (3)  below. 

(1)  “You  should  know  that  there  are  phy¬ 
sicians  specializing  in  diseases  of  the  ear  and 
audiologists  who  can  provide  valuable  assist¬ 
ance  in  determining  whether  you  can  benefit 
from  a  hearing  aid.” 

(2)  The  disclosure  must  be  made  clearly 
and  conspicuously  in  each  advertisement 
which  Is  directed  to  consumers  and  In  the 
written  consent  for  a  sales  visit  required  by 
§  440.7(b). 

(3)  The  disclosure  must  be  made  prior  to 
the  commencement  of  face-to-face  purchase 
negotiations,  whether  or  not  it  has  already 
been  made  to  the  particular  potential  buyer 
involved  through  the  manner  set  forth  in 
Paragraph  (2)  above. 

(4)  The  disclosure  need  not  be  made  in 
situations  in  which  State  law  requires  the 
written  authorization  of  both  a  physician 
specializing  in  problems  of  the  ear  and  an 
audiologist  before  a  hearing  aid  may  be  sold. 

(5)  The  disclosure  need  not  contain  the 
reference  to  a  physician  specializing  in  dis¬ 
eases  of  the  ear  in  situations  in  which  State 
law  requires  the  written  authorization  of  a 
physician  specializing  In  diseases  of  the  ear 
before  a  hearing  aid  may  be  sold. 

(6)  The  disclosure  need  not  contain  the 
reference  to  an  audiologist  in  situations  in 
which  State  law  requires  the  written  author¬ 
ization  of  an  audiologist  before  a  hearing  aid 
may  be  sold. 

(7)  In  the  event  that  the  Food  and  Drug 
Administration  requires  a  label  disclosure 
concerning  the  advisability  of  obtaining  a 
medical  and/or  audiologlcal  evaluation 
prior  to  the  purchase  of  a  hearing  aid,  hear¬ 
ings!  will  be  held  by  the  Federal  Trade  Com¬ 
mission  to  determine  whether  the  disclosure 
set  forth  In  paragraph  (1)  above  should  be 
superseded  by  such  a  label  disclosure. 

(ac)  What  economic  effects  can  the 
Proposed  Rule  be  expected  to  have  on 
small  business  and  consumers? 

(ad)  How  prevalent  are  the  acts  or 
practices  set  forth  in  the  Statement  of 
Reason  for  the  Rule  and  what  is  the 
manner  and  context  in  which  such  acts 
or  practices  may  or  may  not  be  unfair  or 
deceptive? 

Issued:  June 24, 1975. 

By  direction  of  the  Commission. 

[seal]  Charles  A.  Tobin, 

Secretary. 

[FR  Doc.75-16071  Filed  6-23-76;8:46  am] 
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